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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Bench or Regio_n.al Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(if)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- {A){i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Ap ellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) Asum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(i)

The Central Goods & service Tax  Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has |
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later,
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ORDER-IN-APPEAL

This order arises out of appeal filed by M/s. Rishab Tobacco Private Limited,
Block No. 482, Behind Sushma Namkeen, Changodar, Dist-Ahmedabad
(herein referred to as the ‘appellant) against the Order No. 01 /2020-21
dated 31.07.2020 (hereinafter referred to as “impugned order”) passed by
thé Assistant Commissioner, Central GST, Division-VIIi, Ahmedabad South

(hereinafter referred to as ‘the adjudicating authority’).

2. Facts of the case, in brief are that the Vehicle/Conveyance bearing
Registration No. GJ-27-TT-2399 was intercepted by the officers of
Jurisdictional CGST Authorities at 08.00 p.m on 24.07.2020 at S.G
Highway, Ahmedabad and the details of the goods being carried out by the

said vehicle was as under:

Sr.No. | Description of goods HSN Code Quantity | Taxable Value
; |Pan Masala- Silver MRP @4| 21069020 40 Bags 560000
(9180}
2 M-1 Zarda MRP1/- [45900] 24039930 8 Bags 110440

The abovementioned goods and.convey'ance used for the movement of goods
were detained by the said CGST officers under sub-section (1) of Section
129 of the CGST Act read with‘- sub-section (3) of Section 68 of the
State/Union Territory Goods and Service Tax Act, by issuing an order of
detention in FORM GST MOV 06 served on the person in-charge of the
coiweyance on 28/07/2020, on the grounds of discrepancies re-produced

herebelow:

“The goods mentioned in the E-way bill has already been delivered at
consignee place at Deesa as the e-way bill has already verified at
Mehsana, Becharaji Road by the Tax Officer at 02.30 PM on
24.07.2020 and the subject vehicle carrying goods second time on

same e-way bill from Ahmedabad to Mehsana.”

2.1 Subsequently, a notice FORM GST MOV-07 was issued and duly

served on the person in-charge of the conveyance, providing him an
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terms of Section 129 (1) of the CGST Act, 2017, as mentioned herebelow

and make payment of the same to get the goods and conveyance released.

Sr. | Description of goods | HSN Qty. Taxable Tax Penalty
No. Code Value (Rs.) | Amount amount
j |Pan Masala- Silver| o995 | 40 | 560000 | 492800 | 492800
MRP @4 [9180] Bags
o |M-1 Zarda MRP1/-| 54030930 | 8 110440 | 207626 | 207626
[45900] ‘Bags

Thereafter, the adjudicating authority has issued the impugned order and -
coﬁfirmed the tax and penalty proposed as above concluding that “In
response to the said notice, the owner of the goods/person in charge of the
conveyance has come forward and made the payment of tax and penalty as
proposed. In view of this, the applicable tax and penalty proposed are hereby

confumed.”

3. Being aggrieved, the appellant has filed the present appeal on
21.09.2020 against the impugned order passed by the adjudicating
authority, to the extent of the tax and penalty involved in respect of the
following goods, which was carrying by the subject conveyance/vehicle
bearing Registration No. GJ-27-TT-2399:

Sr. | Description of goods | HSN Qty. Taxable Tax Penalty
No. Coade Value (Rs.) | Amount amount
1 |M-1 Zarda MRP1/-1 04030030 | & | 110440 | 207628 | 207628
[45900] Bags

3.1 The appellant has also produced copy of corresponding Invoice No.
0424 /2020-21 dated 24.07.2020 and E-Way Bill No. 671205804700 dated
24.07.2020 [valid from 24.07.2020 (11.07 AM) upto 27.07.2020] which was
accompanied by the in-charge of said conveyance/vehicle in respect of the

above mentioned goods.

3.2 They have also produced copy of Form GST DRC-3 dated 30.07.2020
vide which voluntary tax amounting to total Rs. 415256/- [Tax

Rs. 207628/- + Penalty Rs. 207628/-] has been deposited against GST
MQV-06 Ref. No. Div.VIII ;[ 19-20 dated 28.07.2020 issued by the
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3.3 The appellant also produced a copy of their letter dated 30/31.07.2020

submitted to the adjudicating authority and contents thereof are re-

produced as below:

“With reference to the above caption subject since last 5 days our vehicle
is detained by your office and the same is lying at your premise in open
due to these facts our whole material is damaged. We are communicating
these facts with your office in written and personal since the last 5 days.
Still the vehicle is not released by your office. So herewith we are
voluntarily paying dues and attaching DRC-03 and Challan of GST
payment U/S 129 of GST Act. We request you to please consider the facts

and release our vehicle.”
3.4 In the appeal memorandum, the appellant has submitted that:

(i) The conveyance has not made multiple trips on the same E-Way Bill as
alleged in the impugned order.

- {ii) Due to ill health of driver, he was not able to drive vehicle properly and due
to COVID-19 situation, we were not in position to arrange new driver on
highway. So we guide him to talke some rest on the highway and come back
to Ahmedabad because our buyer’s unloading team was not available till

next day. In the return journey of driver our vehicle was detained by your

office.

(iti) The movement of the conveyance was with proper required documents and

all goods were as per the accompanied bills which have also been checked

by the officers during the verification.

(iv) Accordingly, the adjudicating authority erred on facts by not considering the
conveyance has not made multiple trips on the same E-Way Bill and the
movement of the conveyance was with proper documents and all goods were

as per the corresponding bills.

4. Personal Hearing in the matter was held on 10.11.2020.
Shri Kandarp Shah, Chartered Accountant appeared on behalf of the

appellant and re-iterated the submissions made in the appeal memorandum

filed in the said appeal.

5. I have carefully gone through the facts of the case and submissions
made by the appellant in the present appeal and oral submissions made at

the time of Personal Hearing,.

8.1 As regards to the goods mentioned in the table at above para-3

[which was owned and supplied by the appellant], [ find that while

BTSN
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the Invoice No. 0424/2020-21 dated 24.07.2020 and E-Way Bill No.
671205804700 dated 24.07.2020 [valid from 24.07.2020 (11.07 AM) upto
27.07.2020]. Further, it is observed that during in-transit inspection of the
subject conveyance/vehicle by the CGST officers or even at later stage
verification, no discrepancy is noticed in respect of either description or

quantity of the goods against the accompanying invoice.

5.2 Further, it is observed from the copy of the corresponding E-Way Bill
No. 671205804700 dated 24.07.2020, it was valid at the time of interception
of the conveyance done by the CGST officer and also, nothing contradictory
to that extent is mentioned by the adjudicating authority in the impugned

order.

5.3 Further, 1 find that the conclusion of the adjudicating authority that
multiple trip has been done by the conveyance/vehicle is on the basis of the
fact that “the e-way bill has already verified at Mehsana, Becharaji Road by
the Tax Officer at 02.30 PM on 24.07.2020” and in turn concluded that “The
goods mentioned in the E-way bill has already been delivered at consignee
place at Deesa and the subject vehicle carrying goods second time on same e-
way bill from Ahmedabad to Mehsana.” As mentioned in the impugned
order, it is observed that the conveyance/vehicle was intercepted and
inspected by CGST officers at 08.00 PM on 24.07.2020. However, it is
observed that there is no such findings produced in the impugned order or
any other evidences justifying movement of the conveyance [from the place of
first verification (at 02.30 PM) tovthe place of delivery and then return
journey upto supplier’s own place of dispatch and again repeated journey
upto the place where the conveyance/vehicle is again intercepted (at 08.00
PM)| as alleged and that too, within such short time gap. Further, it is also
observed that the adjudicating authority neither produced nor discussed any
contrary facts or evidences against the submission of the appellant, as re-

produced in para-3.4 (ii) above.

5.4 Further, I find that the adjudicating authority could not be able to
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contention that multiple trip has been done by the subject

vehicle/conveyance on the same EWB/ Invoice.

6 I find that the provisions of Section 129 of CGST Act, 2017 are as re-
produced here below:

1) Notwithstanding anything contained in this Act, where any person
transports any goods or stores any goods while they are in transit in
contravention of the provisions. of this Act or the rules made
thereunder, all such goods and conveyance used as a means of
transport for carrying the said goods and documents relating to such
goods and conveyance shall be liable to detention or seizure and after
detention or seizure, shall be released,—

(a) on payment of the applicable tax and penalty equal to one
hundred per cent of the tax payable on such goods and, in case of
exempted goods, on payment of an amount equal to two pef cent of
the value of goods or twenty-five thousand rupees, whichever is less,
where the owner of the goods comes forward for payment of such tax
and penalty;

(3) The proper officer detaining or seizing goods or conveyances shall
issue a notice specifying the tax and penalty payable and thereafter,
pass an order for payment of tax and penaity under clause {a) or
clause (b) or clause (c).

{4} No tax, interest or penalty shall be determined under sub-section (3)
without giving the person concerned an opportunity of being heard.

(5) On payment of amount referred in sub-section (1), all proceedings in
respect of the notice specified in sub-section (3} shall be deemed to be

concluded.

| (6) Where the person transporting any goods or the owner of the goods
fails to pay the amount of tax and penalty as provided in sub-section
(1) within [fourteen days] of such detention or seizgure, further
proceedings shall be initiated in accordance with the provisions of
section 130:*

7. In the present case, I find that the adjudicating authority failed to
produce any substantial evidences in respect of his only contention that
multiple trip has been done by the subject vehicle/conveyance on the same
EWB/Invoice and it is settled law that the demand of duty cannot be based
upon the surmises and conjunctures or on the basis of doubts entertained
by the officers. Accordingly, it is observed that the allegation of clandestine
removal of goods by way of multiple trip on same EWB is not duly supported
by any substantial evidences and hence the charges framed by the
adjudicating authority in respect of the goods [as mentioned in above para-3]
of the appellant that “the said goods were being transported in contravention
of the provisions of the CGST Act, 2017 or the rules made thereunder while

they are in transit’ is not sustainable/ Accordingly, the demand of tax &
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penalty on the goods raised and confirmed under Section 129 of CGST Act,
2017 vide the impugned order is not legally correct and maintainable.

8. In view of the foregoing discussions, I find no reasons to uphold the
impugned order issued by the adjudicating authority confirming the
demand of tax & penalty on the goods of the appellant [as mentioned in the
table at Para-3 above which was covered under Invoice No. 0424/2020-21
dated 24.07.2020 and E-Way Bill No. 671205804700 dated 24.07.2020].
Accordingly, the impugned order is set aside and the appeals are allowed
with consequential relief to the appellants.
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The appeal filed by the appellant stand disposed off in above terms.
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{ Mukesh Rathore )
Joint Commissioner (Appeals)
Date: .11.2020.
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( M.P.Sisodiya)
Superintendent (Appeals)
CGST, Ahmedabad.
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By Regd. Post A. D/Speed Post

To

M/s. Rishab Tobacco Private Limited,
Block No. 482,

Behind Sushma Namkeen,
Changodar, Dist-Ahmedabad

Copy to:-

The Principal Chief Commissioner, Central GST, Ahmedabad zone.

The Principal Commissioner, CGST, Ahmedabad South.

The Commissioner, CGST Appeals, Ahmedabad.

The Dy./Asst. Commissioner, Central GST, Division-VIII, Ahmedabad
South.

The Dy./Asstt. Commissioner, CGST, HQ (Systems), Ahmedabad South.
(for uploading OIA)

6. Guard File.

7. P.A. File.
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